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BEFORE THE rAIR POLITICAL PRACTICES CCMMISSION

In the Macter of:
Opinicn Reguaestaed bv: No. 76-07
Richard J. !Mocrs

County Counsel, County cf
Alameda
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3Y THE CCOMMISSIGN: we have zear asged &
questions bv Richard J. Moore, County Counsel, Cou
Alameda:

Huoert 3rvant, a retired countyv =mploves who ra-
celves a pension from the cgynty, serves on the nine =emaer
county board of retirement.= {lembers of tne board of retira-
ment, i1n aédministering the fund of the recirsmenit svsitewn,
vote on such matters as the contridution ratsg,1nto +“ne svystem
for emplovees, tne latsrest assump:lon rate,= and ipcrovriats
ases for any suroplus created sy adjustrent of tr2 1nterass
assumption rate.

The intarest assumption ta, Wwaizr 13 pased on ar
actuariel valuation, 13 2 rate used for tne cturpose of dzifar-
ninlng wh=ther all or a cortion of tne =2a3rned 1ncecme of za
retiremenc fund shoull pe cradited to ewmgpLover a~d emplcvee
ccontribucions. The diffsrence pDetwaen the aqcunt cradicad
to tne emplover and evplovee accounts and tae amount acktuall -
sarrad 1= used for reserves, c¢ontlicancies and losses on .
invastTents., Once tnesa nesds are satisiied, any additoral
sarneé 1ncome not allocated bacomes surzlus. HYence, by
varving tne laterest assumption rate, addizioral surolus can
he creatad wnich 1n turn can be used ov the htoard of rerire-
nent to provide additional rension benefits L0 retiraes,
tncluding, for examcla, healtn 1nsurance oenefics, supple-
manrary ¢ost of living cenefits and death benef.ts.

jo TR

L/ Mr. Bryant serves pursuant o a statutorv
recuirement that one member of the cocard shall be a retirad
member. Gov. Code Section 21520.1, The rsmainder of tne
board 15 comprised oOf threse current county 2mplcves members,
fcur puplic members and the county treasurer. Ig.

2/ Although the retirement board tecanically
makes cnly "reccmmendations” witn respect to tne intaracst
assumption rate, 1ts recommendations ars 11 fact bind.nc on
the Board of Surcervisors. Gov. Code Secction 31454,
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On the basis of these facts, Mr. Moore asks whether
the retired member of the board of retirement :s prohibited
by the Political Reform Act from voting on: .

(1) decisions concerninag the 1nterest assumption
rate; and

(2) decisions c¢oncernling how any surpslus created
py adjustment of the interest assumztion rate
1S to ke used.

CONCLUSICN
The retired member of the hoard of retirzsmert 18
not precluded from voting on decisions recardlng @iiner tne
interest assumption rate or the appropriate uses for any

surplus generated v a change 1n the rate.
ANALYSIS

Gover—ment Code Section 38

3/
71002/ contains tne casic
conillct of i1nmterast pronlbltion and or

sviies:

No public cificiral at anv level of state or local
government snall wmake, participats 1n maxlac or Ln
any wav attemnt to use his official position to
influence a2 governmental decision 11 wnicn ne
Xnows ©or Pas re2ason to Xnow he nas a finarcial
interesc.

As a nember of the county occard of retiresment, &
local governmenc acgency wibkhin the meanlr? of Section 82041,
the retiraed memner 15 a ovublic officral.-~ Moreovear, 1% 1§
clear that ne makes, particlpates i1n making ard attempts Lo
use 113 officizl cositica to 1nfluence governmental decisions
by reason of his activities relative to beard action on the
interest assumptlon rate and the uses o surplus. Accord-
1ngly, the sole i1ssue for determinaticn 15 whetner tne retiread
menber has a "financial i1nteresi" 1n these governmental
decis106ns.

3/ All statutory references are to the Government
Code unless otherwise notead.

4 — [=] -

4/ Section 82048 stztes :that a "oublic offigral”
means "ever:. member, officer, emvlovee or ccnsultant of 2
state or loczl cevernment agsansy.”
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gection 87103 defines "firancla. 1nterast" znc
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An official has a financ
decision within the mganing ©
1s rrascnably foresezaple th§
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{a) An-T Lusines
official hes a dirrecc
more than one thousan

{z) Anv real groger:ty 1o woicao
ogfficiral nas a direct Oor Laclrect int
more than one thousand dollars (351,00

O orr

{c) Any sgource of income, otnaer than loans
by a commerc:ial lending insticution in the regular
course of opusiness, aggregating two nundred £1f£zv
dollars (5250) or more 1n value rec21ved zv oOr
promlsed %o tne zpuclic officral wichin twalve
menths orior ©ts the time when =he declsion is
mace; or

(d) Anv business =antilty in walch tne puslic -
official 1s a dir=sctor, cfficer, parinar, crustze, -
emplovee, or holas ary poslition oL management.

(!
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for purzoses of this sectign, L
Tent Or lnt2rest me&ns anv 1n/estmen
cwned by tne sccusa c¢r depsad
cfficial, by z2n acent on tena
bv any ousiness entlty cenitro
officral or by a trust 1n «~ht
interest A business entibs LS
puciic officiel 1£ tne puslic ¢
scouse 2nd desendent children ho
percent ©f tne ownershydlo .ntera2st in
A public official has a sucstantial 1nc
trust when the officral, his spgouse and &
children have a prasent or future 1nter=sst w
more tnan one %thousand dollars ($1,000).
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Tt 1s clear that sunsect:ions {(a), () ard (&) of

Section 37103 ar2 not imzlicated 1n thls OC17ion reguestc by
virtue of the retired emgployse’'s ra2celpt 0f a cension from

Ltne councy

-

retirement system. I£, howevar, Lne Densicn is
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"i1ncome" within the meaning of 3ectinn 42330'2;, the retire-
ment svstem would be 2 source of inceole witain the meaning

of Secticn 37103(¢) and w~e .culd hasz to analsze wreather 1g

15 reasonably foreseeabls tnat the decisions of =he board of
retirement will have a nateriz. f£inancial effect, distinguisn-
able from 1ts effect ¢n tne public generally, on the retirement
svstem. On the other hand, 1f{ the pension 15 excluced from
rhe definition of itncoma o Section ¢2030(b){2), wnicn removes
"salary and reimbursement for expenses or per diem recaivad
from 2 ... local govarnment agencv" £rom 1ncome, tne censlon
will mot take the ratiremant s7s%237 & zource cf ipcome to

“ne retired emplcovee and, hence, will not create the type of
“Zinancial interest" that can greclude tre retired emclcovee
frcm participating 1n the sucject decisicns,

We turn, therefore, to ccnsilaeration 6f the apoli-
capility of Section 82030(0)(2) to a pension from a county
retlrement syster. Wnen an emplcyees adrees to work fcr tne
county, he 1s entictled to certain benefits which comprise
his compensation. He receilves, Ior example, a monthly salarvy,
vacation and sick leave anc retirement oeneflits w~nica, o7
law, 2ust be provided as an additicnal element of ccmgensa-
t10n.2' Tnus, as the California Suprene CQurt- nas Qoserzag,
retirement benefits, sucn as a ge2nsiwon, "do not represent
tne beneficient {s1c) gratuitizs of the employer; they are,
ratner, cart of the consideration earned 2y the emplovee."
Walite v. Waite, 6 Czl. 34 451, 449 {1972). 1In other words,
"tne Dension Davyment Serses 2S 2 remunsTation S0r servicas

rencered by the emplovee ...." 1Id, &t 171. S2e alsc Sweasv
v. Los ingeles Countv FPeace Qffizerz' Pacziremenc Bocard, 17
Cal. 2a¢ 5398, 300 (1lu=l A pension, taer2ficra, 1s essentiall;

).

a tyve of deferred salary wrereny an emclovee agrees to
receive 2 smaller pavment while working 1n exzhange for &n
security of receivirg tha remaining zortion of his comgensa-
tion after he raciras.

Since a pension 1s, 1a essance, a Jeferresd salarv
payment, we conclude tnat 1% 1s 1included 1n "salary," as
that term :s used 1in Secticn §2030(p)(2). We note, Torscver,
that the penslon in tng present case i1s from a local govern-
nant agency. The retirenent fund 1s simplv tne accounting
mechanism used by,;ne county tc accumulate and d:isburse the
pension benefits.= Accordingly, we conclude that the pension
1s "salary ... from ... a local government" agency and 1s,
therefore, excludec from the definiticn of income by Secticn
82030(b}(2).

2/ Secticon 31451 provicdes that part of tne county's
public oblicatior to county employees is to mak2 provisicn
for retlrement cenefi1ts as "additional elements of comcensat:i:on

8/ Sect:ion 11171 defines pens:ion to mean pavyments
made from funds ccrtrolled bv the ccunty board of supervisors.
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Based on the foregoing anal.,si3, 1% 1s clear tnat
the peansion receirsed o che rscirez =mclcoyes frcm tne courty
retirement system does not ccnstitute 3 "financial interest”
within the mearing of Szction 37103. Consequently, tne
rstirec emplovee is not crohibited by Section 87130 fron
particizacing 1n becard of retirament declslcns concerning -
the lnterest assumptlon £aze Or approgriate usas for surclus.—
We racognize tnat cenclusion autnorizes Darti-
clpation bv tne retired empol board memcer 1n some <acls
~hicn 1nvolve a cocencial "¢ lct 2% interest” in tzae
gsense that tne decilsions can 2 ap mpact on the amount of
nis pension genefrts. This potencizal "conilicz," nowever,
1s not gualitatively diffsrent then the cznflict of 1nteresc
faced bv otner btoard members who are currently ccunty emplov=aes,
Current county employee board members participate 1n dacisions
wnich will affect the amount 0f tneir coniribut:ions t6 the
retirement plan, and thus also zffect the amount of tne:ir
income. Thev <an A0 so peczuse Section 3820320(bh)(2) c¢lzarly
eliminates tneir salary as a discualifving financial 1interest.
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In concluading tnat tne ratired amplsvee board
member also can participate in declsions ~hich mav affecs
his 1ncome because 2 tuplic gension falls w~itnin the acmic
of Section 81030{(z2)(2), we avoid the anomaly of treating tne
retired board menoer Giffarently tnan the other 2o0ara meroar
wnen he 13, 1n reality, similarly sicuated. wWe tnin< tnls
1S conslistent with tna provisions and the inktent of t-e
Pclitical Refora Aact

Approved oy the Ccmmission on Maren 1, 1&77.
Cencurring: <Carcenter, Lowenstein a=c Juinn. <onmissloner
Lapan wvas apsent.
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Dani2l 4. Lowenstein
Chairman
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1/ e opserve that our octinion herein 13 limited

to the recuirementcs of the Political Reform Act and we intimate
10 oplnlon regarding whether the retired member of tne zoard
of retirement has a ccmmon law conflict of inrerest.




